STATE OF FLORI DA
AGENCY FOR HEALTH CARE ADM NI STRATI ON

HERI TAGE HEALTH CARE AND
REHABI LI TATI ON CENTER - NAPLES
(BEVERLY ENTERPRI SES- FLORI DA,

I NC. ), CASE NO.: 99-1892
AHCA NO.: 8-99-155-NH
Petiti oner, RENDI TI ON NO. : AHCA- 00- 030-
FOF-QOLC
VS.

STATE OF FLORI DA, AGENCY FOR
HEALTH CARE ADM NI STRATI ON,

Respondent .

FI NAL ORDER

This cause was referred to the Division of Admnistrative
Hearings for a fornmal adm nistrative hearing. The assigned
Adm ni strative Law Judge ("ALJ") has submtted a Recomended
Order to the Agency for Health Care Adm nistration ("AGENCY").
The Reconmended Order of Novenber 12, 1999, entered herein is
i ncor porated by reference.

RULI NG ON EXCEPTI ONS

Counsel for the agency excepts to the ALJ's concl usions that
t he applicable standard of proof at the final hearing was "cl ear
and convinci ng" evidence, and that downgrading the quality rating
of a nursing honme is penal in nature. Additionally, counsel
mai ntains that the ALJ's reference to the agency's statutory
authority to assess fines or recommend crimnal charges is
irrelevant in this rating proceeding. The exceptions are granted
and the chall enged conclusions are rejected. Health Care Center
vs. Agency for Health Care Admnistration, 20 F.A L. R 873, 874
(Fla. Agency for Health Care Adm nistration 1998). Daytona Manor

vs. Agency for Health Care Adm nistration, 21 F.A L. R 119, 120,
130 (Fla. Agency for Health Care Adm nistration 1998).

Addi tionally, counsel maintains that the ALJ's reference to the
agency's statutory authority to assess fines or recomrend
crimnal charges is irrelevant in this rating proceeding. The
exceptions are granted. The use of the wong standard of proof
at the final hearing does not necessitate remand to the Division
of Adm nistrative Hearings because the ALJ found that Heritage




affirmatively disproved the existence of the alleged class |
defi ci ency.

The Agency's counsel also excepts to the ALJ's concl usion
that the established facts, the failure to tinmely change wound
dressings, do not constitute neglect. Wether the failure to
timely change wound dressings constitutes neglect is a conclusion
of law. See Shapiro v. Unenpl oynent Appeal s Conm ssion, So.2d_
(Fla. 4th DCA 1998), 24 Fla. L. Wekly D2715); Schrinmsher v.
School Board of Pal m Beach County, 694 So.2d 856, 863 (Fla. 4th
DCA 1997), rev. den. 703 So.2d 477 (Fla. 1997); Giffith v.

Depart nent of Business Regul ation, 613 So.2d 930, 931 (Fla. 3rd
DCA 1993); and Goss v. District School Board of St. John's
County, 601 So.2d 1232, 1235 (Fla. 5th DCA 1992). The evi dence
was undi sputed that the healing of the wounds was not retarded
and there was no risk of infection to the two residents

i mredi ately affected. Agency inspectors considered the incidents
of deficient care to be isolated. See paragraph 2 of the
Recommended Order. Under these circunstances, the deficient care

is not a class Il deficiency. But, the two instances of failure
to tinely change wound dressings are neglect, and are
appropriately classified as a class 111 deficiency.?!

Finally, counsel excepts to the ALJ's inplication in
par agraph 41 that a showi ng of deficient care cannot constitute a
class Il deficiency unless all the residents of a facility are
i npacted. Deficient care of a single resident, depending on the
circunstances, may indeed ". . . present an imedi ate threat to
the health, safety, or security . . ." of other residents of a
facility, and thus, constitute a class Il deficiency. Rule 59A-
4. 128(3)(a), Florida Adm nistrative Code (enphasis added). The
exception is granted.?

FI NDI NGS OF FACT

The agency hereby adopts the findings of fact set forth in
t he Recommended O der

CONCLUSI ONS OF LAW

The agency hereby adopts the conclusions of |aw set forth
in the Recommended Order except where inconsistent with the
rulings on the exceptions. Having tinmely corrected the class I
deficiency, Heritage Health Care and Rehabilitation Center -
Naples is rated as standard for the tine period at issue.?



DONE and ORDERED this 21 day of Feb., 2000, in Tall ahassee,
Fl ori da.

STATE OF FLORI DA, AGENCY FOR
HEALTH CARE ADM NI STRATI ON

RUBEN J. KING SHAW JR., DI RECTOR

ENDNOTES

1/ See Conval escent Services, Inc. vs. Agency for Health Care
Adm nistration, 18 F. A L.R 884 (Fla. Agency for Health Care
Adm ni stration 1996); aff'd w thout opinion, 683 So.2d 487 (Fla.
1st DCA 1996).

2/ The Agency finds that its substituted conclusions of |aw
expressed in the rulings on the exceptions are nore reasonabl e
than the rejected or nodified conclusions. Chapter 99-379, § 6,
Laws of Florida; section 120.57(1)(1), Florida Statutes.

3/ Pursuant to Section 400.23(8)(c), Florida Statutes (1999) a
nursing home is rated as conditional if it has a "class I", a
"class Il", or an uncorrected "class I11" deficiency.

A PARTY WHO | S ADVERSELY AFFECTED BY THI S FI NAL ORDER | S ENTI TLED
TO A JUDI CI AL REVI EWVWH CH SHALL BE | NSTI TUTED BY FI LI NG ONE COPY
OF A NOTI CE OF APPEAL W TH THE AGENCY CLERK OF AHCA, AND A SECOND
COPY ALONG W TH THE FI LI NG FEE AS PRESCRI BED BY LAW W TH THE

DI STRI CT COURT OF APPEAL | N THE APPELLATE DI STRI CT WHERE THE
AGENCY MAI NTAI'NS | TS HEADQUARTERS OR WHERE A PARTY RESI DES.

REVI EW PROCEEDI NGS SHALL BE CONDUCTED | N ACCORDANCE W TH THE
FLORI DA APPELLATE RULES. THE NOTI CE OF APPEAL MJUST BE FI LED
WTH N 30 DAYS OF RENDI TI ON OF THE ORDER TO BE REVI EVEED

COPI ES FURNI SHED TO

Karel Baarslag, Esquire
Seni or Attorney, Agency for
Heal th Care Adm nistration
2295 Victoria Avenue

Fort Myers, Florida 33901



R Davis Thonas, Jr., Esquire
Donna Stinson, Esquire

Broad and Cassel

Post O fice Drawer 11300

Tal | ahassee, Florida 32302

WlliamR Pfeiffer

Adm ni strative Law Judge

DOAH, The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Fl orida 32399- 3060

Patricia Hal

HQA - Long Term Care Section
2727 Mahan Drive

Fort Knox Buil ding |

Tal | ahassee, Florida 32308

CERTI FI CATE OF SERVI CE

| HEREBY CERTI FY that a copy of the foregoing was served on
t he above-naned people by U S. Ml this 23 day of Feb, 2000.

R S. Power, Agency Cerk
State of Florida, Agency for

Heal th Care Adm nistration
2727 Mahan Drive, Suite 3431
Fort Knox Building Ill, MSC 3
Tal | ahassee, Florida 32308
850/ 922- 5865



